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Refugee Women and Girls

According to the UN High Commissioner for Refugees (UNHCR), the number of
refugees, asylum-seekers, and internally displaced across the world has surpassed 50
million for the first time since World War 1l. Women and children constitute the
majority of refugees and the internally displaced people. According to the United
Nations High Commissioner for Refugees, 1.015.078 people arrived by sea in the EU
in 2015. Of these people, 25% were children, 17% were women and 58 % were men’.

Who is a Refugee?

The 1951 Convention relating to the Status of Refugees and its 1967 Protocol are the
most widely ratified international codification of refugee rights. Moreover, the 1951
Refugee Convention provides a definition of “refugee” and spells out their legal
status, including their rights and obligations. States that have acceded to the 1951
Refugee Convention are obliged to protect refugees on their territory and respect their
basic human rights, which should be at least equivalent to freedoms enjoyed by
foreign nationals living legally in a given country and, in many cases, to citizens of
that state. Under Article 1(A)(2) of the 1951 Refugee Convention, the term “refugee”
shall apply to any person who:?

/... owing to a well-founded fear of being persecuted for reasons
of race, religion, nationality, membership of a particular social
group or political opinion, is outside the country of his
nationality, and is unable to, or owing to such fear, is unwilling to
avail himself of the protection of that country.

In the absence of gender as an enumerated Convention ground within the 1951
Refugee Convention there is considerable debate about how women experiencing
gender-related persecution can be protected under international law. It is important to
understand that women’s claims for asylum can, more often than not, be properly
recognized within the meaning of the Convention if their experiences are properly
understood within the social and political context within which they occur. This is
made clear in the international guidance on how to interpret the 1951 Refugee
Convention provided by UNHCR that claims that the refugee definition, properly
interpreted covers gender-related claims.

1http://www.europarl.europa.eu/RegData/etudes/STUD/2016/536497/IPOL_STU(2016)536497_EN.pdf

2 UN High Commissioner for Refugees (UNHCR). Convention and Protocol relating to the Status of Refugees,
Geneva.
¥ UNHCR, Guidelines on International Protection No. 1: Gender-Related Persecution, paragraph 6, 2002.
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Even though gender is not specifically referenced in the refugee definition,
it is widely accepted that it can influence, or dictate, the type of
persecution or harm suffered and the reasons for this treatment. The
refugee definition, properly interpreted, therefore covers gender-related
claims. As such, there is no need to add an additional ground to the 1951
Convention definition.

Background

Gender analysis began to play a role in development activities during the United
Nations (UN) Decade for Women (1976-1985). In the following years, interest in the
special needs of refugee women grew.* In 1989, UNHCR appointed a senior
coordinator for refugee women to ensure that its policies designed to assist refugee
women are implemented in the field. To increase women's participation in program
development, UNHCR adopted its Policy for Refugee Women in 1990, and the
following year developed Guidelines on the Protection of Refugee Women. The latter
provide staff and other humanitarian organizations with guidance on how to protect
refugee women and girls from violence and abuse. °

UNHCR - Guidelines on the Protection of Refugee Women (1991)°

The “Guidelines on the protection of refugee women” were prepared by UNHCR in
1991 to help the staff of UNHCR and its implementing partners to identify the
specific protection issues, problems and risks facing refugee women. The Guidelines
highlight key protection problems, such as physical and sexual attacks and abuse in
countries of asylum,” sexual exploitation and prostitution,® and the difficulties in
prosecuting offenders.? Further, they present approaches for helping women whose
rights have been violated. Lastly, the guidelines outline steps that can be taken to
ameliorate and report upon protection problems that do arise. Twenty years on, these
are the same protection risks that remain priority concerns of women in refugee
situations around the world.

While numerous guidelines and programmatic responses are now in place to address
these issues, actual improvements in the protection of refugee women from these
types of risks and abuses are questionable.

The UNHCR Guidelines on International Protection No. 1:
Gender-Related Persecution (2002)

In 2002, UNHCR updated its guidelines (Guidelines on International Protection No.

% Palmer C, Reproductive Health for Displaced Populations, RRN Network Paper 24, London: Relief and
Rehabilitation Network, Overseas Development Institute, 1998.

5 Packer CAA, UNHCR and Refugee Women: Rebuilding a Future Together, Geneva: UNHCR; and Cambridge,
MA, USA: Collaborative for Development Action, 1995.

® These guidelines are available at: www.unhcr.org/publ/PUBL/3d4f915e4.pdf

" UNHCR, Guidelines on the Protection of Refugee Women, 1991, p. 29.

8 UNHCR, Guidelines on the Protection of Refugee Women, 1991, p. 31.

® UNHCR, Guidelines on the Protection of Refugee Women, 1991, p. 32.
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1: Gender-Related Persecution)™ to include explicit reference to the ways in which
gender should be taken into account when deciding whether an individual is in need
of international protection. These guidelines are intended to provide legal
interpretative guidance for governments, legal practitioners, decision-makers and the
judiciary, as well as UNHCR staff carrying out refugee status determination in the
field.

The UNHCR Handbook for the Protection of Women and Girls (2008)

The growing body of knowledge and practice has been captured in UNHCR’s
updated guidance on refugee women in the UNHCR Handbook for the Protection of
Women and Girls in January 2008. The handbook includes principles and practices
for gender equality, prevention and response to gender based violence, and working
with men and boys; broader protection responses covering registration,
documentation, participation, durable solutions, the administration of justice, health,
education, shelter, and livelihoods; and the international and regional legal
frameworks that underpin women’s and refugees’ rights.™* The handbook includes
and consolidates policy, guidance, and practice as it has taken shape and grown over
the past two decades.

At a practical level, procedural obstacles may prevent women and girls from making
and pursuing a claim for refugee status. For example, they may:

e not even know that it is possible to make such a claim;

e be discouraged from making a claim by their husband or other family
members, where the male head of household’s refugee status is already being
examined in refugee status determination procedures;

« lack education and confidence and have language difficulties;

« lack experience and confidence in engaging with the authorities;

« lack access to female-to-female services;

o lack access to private confidential interviewing spaces; and/or

« lack familiarity with formal procedures.

The UNHCR Resettlement Handbook (2011)*

Resettlement is the transfer of refugees from an asylum country to another country
that has agreed to admit them and ultimately grant them permanent settlement. There
are three solutions open to refugees where UNHCR can help: voluntary repatriation;
local integration; or resettlement to a third country in situations where it is impossible
for a person to go back home or remain in the host country. UNHCR is mandated by

0 UN High Commissioner for Refugees (UNHCR), Guidelines on International Protection: Gender-Related
Persecution within the context of Article 1A(2) of the 1951 Convention and/or its 1967 Protocol relating to the
Status of Refugees, 7 May 2002.

1 UNHCR Handbook for the Protection of Women and Girls, First Edition, UNHCR, January 2008.

2 The UNHCR Resettlement Handbook offers resettlement management and policy guidance to UNHCR staff,
and is a key reference tool for resettlement states and NGOs on global resettlement policy and practice. First
released in 1997, the Resettlement Handbook was fully revised in 2011.
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its Statute and the UN General Assembly Resolutions to undertake resettlement as
one of the three durable solutions.

In selecting refugees for resettlement, many women and girls are often quite literally
invisible to those who do the selection because they do not appear on registration lists
as individuals but rather as members of family groups, and are inhibited from
interacting with strangers.

In response to the difficulties faced by women at risk, UNHCR has identified the
need for special Women at Risk programs for the admission of refugee women who
face specific protection problems. UNHCR’s definition of women at risk is:*>

Refugee women or girls may be at risk of or have suffered from a
wide range of protection problems, including expulsion,
refoulement and other security threats, sexual violence, physical
abuse, “corrective” rape of women perceived to be lesbians,
intimidation,  torture, particular economic hardship or
marginalization, lack of integration prospects, community
hostility, and different forms of exploitation.

Resettlement submission of refugee women and girls under the Women and Girls at
Risk category is considered when: *

« She faces precarious security or physical protection threats as a result of her
gender;

« She has specific needs arising from past persecution and/or traumatization;

e She faces circumstances of severe hardship resulting in exposure to
exploitation and abuse, rendering asylum untenable;

e There has been a change in the social norms, customs, laws and values
resulting in the suspension of or deviation from traditional protection and
conflict resolution mechanisms and the lack of alternative systems of support
and protection. This places the refugee woman or girl at such risk that it
renders asylum untenable.

Moreover, UNHCR urges that special attention should be given to refugee girls, who,
because of their age and level of maturity, may be at increased risk of violence, abuse
or exploitation, and may be less able to cope with any associated trauma, or their
circumstances of displacement. Refugee girls may be at greater risk of exploitation,
potentially facing forced or early marriage; female genital mutilation against their
will, trafficking or sexual slavery. *

In order to tackle this issue, in 2002 UNHCR issued two crucial guidelines - The
Guidelines on Gender-Related Persecution and the Guidelines on Membership of a
Particular Social Group within the Context of Article 1A(2) of the 1951 Convention
and its 1967 Protocol relating to the Status of Refugees. They serve as a legal
framework to the gender-sensitive interpretation of the convention and of the

3 UN High Commissioner for Refugees (UNHCR), UNHCR Resettlement Handbook, Geneva, 2011, p. 263.
% UN High Commissioner for Refugees (UNHCR), UNHCR Resettlement Handbook, Geneva, 2011, p. 265.
1% UN High Commissioner for Refugees (UNHCR), UNHCR Resettlement Handbook, Geneva, 2011, p. 264.
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Refugee Status Determination procedures. It also helps not to marginalize or exclude
gender-based experiences of persecution.

The Istanbul Convention

The Council of Europe Convention on preventing and combating violence against
women and domestic violence, also known as the Istanbul Convention was open for
signatures in May 2011 and came into force on 1% August 2014. It was a breaking
point for refugee women and girls as its article 60 called for its parties to take the
necessary legislative or other measures to ensure that gender - based violence against
women may be recognised as a form of persecution within the meaning of Article 1,
A (2), of the 1951 Convention relating to the Status of Refugees. It is also perceived
as a form of serious harm giving rise for additional protection. Under the article 61
parties are obliged to take the necessary legislative or other measures to respect the
principle of non - refoulement in accordance with existing obligations under
international law.

Asylum Application by women refugees

According to the EU legislation, in case a woman is not able to fulfil the requirements
for refugee status, there is a possibility for her to get a subsidiarity protection status.
In this case, a woman is obliged to prove that she is at risk of serious harm. For
instance, for women, this could be the case when they face serious threats of violence
on the basis of their gender in the country of origin.

However, to get the asylum status for women is not easy. Even if they have
experienced a persecution based on gender, it is difficult for them to prove their claim
for asylum, especially gender based violence. In most of the cases women have only
their stories and no evidence justifying them. This impedes women’s asylum
application procedure and is one of the reasons why they are less successful than men
in getting the asylum status. Their stories are usually considered less credible then
those of men as male applicants for asylum have more practical evidence for their
persecution. According to Article 9.2 of the EU Qualification Directive 2004/83/EC
acts of persecution can include:

(a) acts of physical or mental violence, including acts of sexual violence;

(b) legal, administrative, police, and/or judicial measures which are in themselves
discriminatory or which are implemented in a discriminatory manner;

(c) prosecution or punishment, which is disproportionate or discriminatory;

(d) denial of judicial redress resulting in a disproportionate or discriminatory
punishment;

(e) prosecution or punishment for refusal to perform military service in a conflict,
where performing military service would include crimes;

(f) acts of a gender-specific nature.*®

Therefore, it is of high importance how women present their story. It should be borne
in mind that it is likely that women find it more difficult to tell their story to a man.
That is why female interviewers for women refugees are needed. This possibility is

16 http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0083:EN:NOT
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even required by Article 15 (3) of Directive 2013/32/EU and by the Asylum
Procedure Directives®’. In addition to a female interviewer, women should also be
able to ask for a female interpreter. Therefore, it is of high importance that these
rights should not only be recognised, but also implemented. In order to improve the
procedure concerning women's asylum applications, the EU adopted the Directive
2013/32/EU that claims that gender-sensitive asylum procedures should be used in
the EU member states. In order to implement it, the staff dealing with applications
must be well acquainted with gender specific problems so they are able to recognise
them.

It is essential to ensure the availability of child care facilities in every reception centre
in Europe. Currently, not everywhere child care facilities in reception centres are
available. As result, women bring their children to the asylum status interview. This
impedes the whole process as women have to talk about their past and share their
traumatic experiences in front of their children. Moreover, children can distract
women thus influencing their credibility. Another issue for women during their
application for asylum is lack of information about the procedure and specific rights.

The bulk of the work for this President’s Newsletter was done by Jacqueline
Apollonia Meleouni, my intern from Sweden, and Roberta Sadauskaite, my intern
from Lithuania, under my supervision.

1 http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32005L0085:EN:NOT
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